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 !"#$%# $&'()# *+,-+./  !&01 23 45678)# "9$  5:;#<)#   

                      2=>?@)# A&B+')# C&D 23 A"+'@)#9  

  

     

        !"#$%&'()*+ ,-*+  

' .!/"0-1%234$% 53)-1!1
 67'89-1% 6:3--1!'  

  

  

   ! "#$% ! &' ()*+, -.*/ &0 ! 123!4* ! 56  72* ! 8+ 9 -:0 !; (+<60 ! =>3 ?@ABCD

 &' E>% ! 8'>3 2AF ?GH+A ! 5IJ K;>J L*M K#+N2N#+ !; K2M;> !; K#B"2M#O ! 8'>3 CD'

 PM ?2QBR @ST0UA ! @VBC6 ! 12%B>.0 ! 80'>3 2AF ?WHXY! Z&:M 5QS, [#'>3; ?@+T\2: !

 W2]* !; @ ;C ! &' C^2O ! (<6 ! W2]N =H0_2, ` a b2I/"c ?8, L_d! 12e"G &' =H0_!

2D !2)+' PI0A ! &N#N2
.  

   f#g#M ?@B"!GY! G#D% ! 123h2*M @B#O/ &' [";G; (+<60 ! f#g#A, @i2jk ;

 (0B &N2V ! l6IA ! &'; ?m;R l6IM &' 80+A\R; 8 # CM CBC6/ (0B ?Pg!#0A ! n>% ! !L\

"#FLA ! (+<60 ! @+3;>.M oCA  n>%0 !.   

                                                 
1
 -  pT3d! qT:A ! (OD*B)@+,>rA ! @<TAA 2, sD* ! @A<6M 5VAB tL ! ( &\ =>u vX p 9 : @'>r ! pAO/ @+NCM @'>u

"2:/ @'>u; ?@B"!G9 @'>u; ?@+32A0e! @'>u; ?@+^2*e @'>u; ?w!>+A !; @+$U. ! m!#jd! @'>u; ?p ;d! 5F 7R>B; ?@B
 12+Q0DA, HA3 ` a; ?2)M2MR @T:OA ! 2B2QD ! GC3 p 9 >]* 2, ?W2OJR p 9 2\";C, 2)A+OD/ x<AB &0 ! ?@'>r ! q+^" @'>u

 x+/>DS !3 ;4  5$S ! xM10  (J" K#N2J @,2VA, yB>. ! >+)] ! xM1.74.388  zB"20, "G2$ !24  @+N2V ! oG2Ae xM
1394 )15  h#+ #B1974 (T%0A !@<TAAT  &^2QD ! (+]*0 2, {.  

 |>DS ! vAA/ CJ; ?!L\3  |G2A ! }e#A, [H3R24  (J" K#N2D ! xM53  @*O 1995  "G2$ ! @B"2:/ (F26M w!Cj~, &g2D !
 (J" yB>. ! >+)] ! L+S*0,1.97.65  zB"20,4  m!#� xM1417 )12  >B!>I'1997( pT3d! qT:A ! =>u v6I�-' ?

C%, ?qA_ xM cC, =>u vX@B"2:0 ! @'>r ! vS+gR 2M.  

 @B"!GY! =2*�0Xc! (F26M 1!"!>J Cg 8e#A ! sD*T  @A<6M @,2VA, &)' ?@B"!GY! @'>r ! 2MR) (J" K#N2D ! }e#A, @�C6A !
80  @*O 2003  (J" yB>. ! >+)] ! [L+S*0, "G2$ !1.06.07  zB"20,15  W>6M xM1427 )14  >B!>I'2006( HQ' ?

]* 2, 2)�2$0_! x3 &3#* ! �2$0_c2, @T$ ! 1!a 1!"!>D !; W2<jd2, @DT%0A ! 12'2*�0Xc! &' >) ... K#</ l+j
fh2*0 ! @A<6M @,2VA,( h;2:/ }IO, Z2r Y! 12ITi &' @+^2)0N!; @+^!C0,! @S$, |"#FLA ! @B"!GY! @'>r ! v, p 9 @'2gY2, ?

 |"G2$ ! @BG>S !; @+A+]*0 ! 1!"!>D ! Cg @)e#A ! @�TO ! m;d! >Bh# ! x3)(+X!>A !( 2\L+S*/ �2�N oC%0B &0 ! `T/; ?
|Cj!; @B"!G9 @A<6A  &T6A ! �2$0_c! |>^!G...  

 2*S �M Pe!" ?5+�2S0 ! xM CB4A " : �2U ! &^2QD ! K#N2D !–  m;d! E20< ! : f!#NR yT0UM; @+X2Xd! �G2IA !
&^2QD ! �2$0_c! " 126S$ ! &' :182 ;201 ;228 ;229 ? @+N2V ! @%I� ! ?b2,> 2, (TD ! "!G1428 -2007.  

2
  -  Pe!" : &' {+'#/ 4B4% ! CI3" :&^2QD ! (+]*0 !; @+NCA ! |>�OA ! K#N2J �>�" � ?2 � ?52 �2:* ! @%I�M ?

 ?Z2Q+I ! "!C 2, |CBC: !1995.  
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الأول المبحث

وأهميته التحكيم مدلول

  

  T3 {S0B ( (+<60T  Cj#M yB>%/ Z2�39 p @+N#N2D ! @A]Nd! yT0UM &'  ?W23 8e#,

[#e; |C3 xM yT0U/ 8+ 9 Z#:T ! @+A\R KR 2AF.  

  

الأول التحكيم: المطلب تعريف

   xM PB>.0 ! yJ#M p 9 5D0*N (� ?c;R @+^2QD !; @+)DS ! 12SB>%0 ! s%, WCDN

"#FLA ! yB>%0 !.  

  

الأول الفقه: الفرع والقضائيالتعريف ي

 ;<= : &>?@1% AB8C"1%:  

   &TB 2A, (+<60 ! 8DS ! s%, =>3" : (0B @+ � &\; ?@�2U ! @ !C% ! (+<60 2, C$DB

 G!>'R @�X!#, 2)+' 5$S ! (0B &<  ?W2% ! Z2QD ! @Bc#  f#QU ! xM @3h2*A ! }TX 2)  2D';

@A)A ! [L), ()+ 9 C)3"
3
.  

   8N-, >_� 8'>3;"! �>i pT3 �2S/c! x+*+%M �2U�R ;R x+%M �U� pT3 f!4* 

@$0UA ! @A<6A ! K;G 8+' !#T$S+ "
4
.  

   #\ (+<60 ! ?>_� yB>%/ &';" @3#A:M ;R @�+\ ;R =>i @�X!#, f!4* ! &' 5$S !

` L, @$0UA ! (F26A ! K;G ()+ 9 f!4* ! @ 2j9 pT3 W#$U ! {S0B ?G!>'R"
5
.  

                                                 
3
 - Jean Robert : « L’arbitrage droit interne, Droit international privé », Dalloz, 1993, page 6, 

éd. N° 1.  

4
 -  2'# ! #,R CAjR" :t"2IeY!; t"2+0_c! (+<60 !" � ?15 >�2* ! ? : @%I� ! ?@B"C*<XY2, @+%M2: ! 123#I�A ! "!G

 @+N2V !2007.  

5
 -  (+j" &T3 >M23" :K#N2D !; @%B>. ! x+, (+<60 !" � ?20Y!; PBh#0 !; >.*T  @B>+\2A: ! "!C ! 1!"#.*M ? ?KH3

 @TOTX xAg"&MHXY! E20< !" (J" ?18 5B>,R ?1987.  
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   #\ ;R"2D ! f!4*T  5j G2:B9 8, C$DB �H��! @�X!#, >VFR ;R x+$U� x+, (^

 �2S/c! xM ()/2�TX K;CA0OB xBL ! ?f!4* ! =!>iR >+u x+A<6M �2U�R ;R (<6M �U�

@ ;C ! 5IJ xM x+*+%M !#N#<B KR K;G ?xB"#FLA ! =!>id! x+, W>IA !"
6
.  

 ?@ ;CT  8Ie#A, h#:B ?&g2D0T  &^2*V0X! W2]N (+<60 2' ?x++ON>S ! Z2)DS ! s%, }Oj;

J2,; @JH3 x3 @��2* ! @B"!GY! 123h2*A ! s%, �!>_9 o>_d! W2% ! K#N2D ! �2U�R &

 56/ &<  ?t"!GY! Z2QD ! @Bc; xM @+I*eR ;R vN2F @+*i; ?@BCD3 >+u ;R @BCD3 @+N#N2J

` a 4+:B &N#N2J �N pT3 Z2*, (+<60 ! {B>�,.  

  2X; @ ;C ! @+T\R pT3 G"!# ! W2% ! >�U ! RCIM pT3 2e;>_; W2% ! K#N2D ! �2U�R >^

(+<60 ! p 9 Z#:T ! &' o>_d!7
.  

   yB>%0 ! pT3 80]jHM x<AB 2M; "#FLA ! &TB 2M :  

  -  5j &' &%+I� ! �2$0_c! }j2� #\ &ON>S ! t"!GY! Z2QD ! KR #\ 5�d2'

&0 ! @B"!GY! 123!4* ! yT0UM xM 2\>+u; ?@B"!GY! G#D% 2, @DT%0A ! @B"!GY! 123h2*A ! 

 >�g! ?@ST0UA ! (+<60 ! 2B!4A  >]* 2, 8NR c9 ?5M2. ! Z2QD ! ;R Z2r Y! Z2QJ xAg �"C*/

 "2+%A, 4+A0B t"!GY! CD% ! KR 2A,; ?(+<60 ! W2]N "!>J9; |C32D ! x3 �;>U ! p 9 f>.A !

2Djc &/-+X 2M #\; ?&:B"C/ (<6M (+]*/ xM &ON>S ! f>.AT  C, c K2F ?@M2% ! @�TO !.  

  

D !7E! :&F!G?1% AB8C"1%  

   (+<60T  Cj#M yB>%/ pT3 @+^2QD ! 1!G2)0ec! {S0/ (  ` LF : @+%A: ! 80'>3 CD'

 8N-, ?t>$A ! @ ;C ! qT:A, PB>.0 !; o#0S ! &AOD  @+M#A% !" : n>3 pT3 �2S/c!

                                                 
6
 - « L’arbitrage est une technique visant à faire donner la solution d’une question, intéressant 

les rapports entre deux ou plusieurs personnes, par une ou plusieurs autres personnes -l’arbitre 

ou les arbitres- lesquelles tiennent leur pouvoirs d’une convention privée et statuent sur la 

base de cette convention, sans être investies de cette mission par l’état », René David : 

« L’arbitrage dans le commerce international », Paris, Economica, 1982, page 9. 

7
 - AUBY (J.M) : « L’arbitrage en matière administrative », A.J.D.A, 1995, p. 81. 
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 W4TM (<6, ` a; ?8, @$0UA ! @A<6A ! xM cC, 8+' !#T$S+  >VFR ;R (<6M W2MR f!4* !

W#$UT 8
.  

   8N-, (+<60 ! v'>3 CD' ?` LF @B>$A ! 2+T% ! @B"!GY! @A<6A ! 2MR" : pT3 �2S/!

@$0UA ! @A<6A ! K;G 8+' !#T$S+  ?x+*+%M �2U�R ;R x+%M �U� pT3 f!4* ! �>i"
9
.  

   8N-, @B>$A ! 2+T% ! @B"#0XC ! @A<6A ! 80'>3 2A*+," : x+, x+%M f!4*  n>3 #\

xM (<6M pT3 x+'>i  b;>� Z#g pT3 ?2A)*M sB#S0, ;R ?2A\"2+0_2, x+%B "2+ud!

 "!>D, f!4* ! ` a &' (<6A ! !L\ 5$S+  ?2)N!GC6B xM !G>:M ?|d2AA ! @)I� x3 2+^2N K#<B

 5F & CB KR C%, ?8+ 9 K2'>� ! 2) 2jR &0 ! 2)IN!#e &' @M#$U ! >,!C  2%i2J; ?5M260 !

g mH_ xM H+$S/ [>]N @)e#, 2A)*M@+O+^> ! &g2D0 ! 12N2A10
".  

  

الثاني التحكيم: الفرع لنظام القانوني التعريف

  &,>rA ! f>.A ! yB>%/ (� K"2DA ! K#N2D ! yB>%/ n>3 (0B.  

  

 ;<= :H.!?-1% H(E!?1% AB8CI  

   &ON>S ! K#N2D ! xM 5<  x+*�! x+SB>%0, &S0<N ?(+<60T  @+N#N2D ! yB"2%0 ! |>V<  !>]N

$A ! K#N2D !; &TB 2A+' 232I/ t> :  

  1- &0E8@1% J8/-1% K84  |G2A ! &' (+<60 ! b>�1442  |>�OA ! K#N2J xM

 @+NCA !(Procédure civile)  8N-," : G#D% ! xM CD3 &' =!>id! [2Q0DA, C)%0B �2S/!

(+<60T  5ID0OA ! &' ()*+, -.*/ KR x<AB &0 ! 123h2*A ! f2Q_~,."  

                                                 
8
  -  (J" o#0S !661  &'01/7/1989 @OTe ?17/5/1989 @+%A: !; @A<6A ! 2)/">J &0 ! @+N#N2D ! �G2IA ! @3#A:M ?

 xM 2M23 x+%,"R &' @B"!GY! G#D% ! &' PB>.0 !; o#0S ! &AOD  @+M#A% ! @*X >,#0FR m;R1955  @*X >IA0IX >_� p 9
1995 � ?143.  

9
 -  @OT:, "G2$ ! 2\"!>J &' 2+T% ! @B"!GY! @A<6A !18/01/1994  (J" x%� ! &'882 @+^2QJ x+�HV ! @*OT .  

10
 -  (J" @B"#0XC ! o#3C !14  @*OT 15  @OTe ?@+^2QD !18/12/1994.  
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  ! &' (+<60 ! CD3 =>3 2AF |G2A 1447  8N-, K#N2D ! qSN xM" : {S0B CD3 x3 |"2I3

 &<  x+A<6M |C3 ;R (<6M p 9 f!4* ! !L\ @ 2j9 pT3 5%S 2, -.N f!4N =!>iR [2Q0DA,

8+' 5$S ! !# #0B".  

  2- L8M-1% J8/-1% !+= D' |G2A ! xM p ;d! |>DS ! &' (+<60 ! �2S/! =>3 C10  xM

 (J" K#N2D !27  @*O 19948N-, ? " 5F @B#O0  (+<60 ! p 9 Z2:0 c! pT3 x+'>� ! x+, �2S/!

 @BCD3 ?@*+%M @+N#N2J @JH3 @IX2*A, 2A)*+, -.*/ KR x<AB ;R 1-.N &0 ! 123h2*A ! s%, ;R

 @BCD3 >+u ;R vN2F."...  

    

 !7E!D :&'89-1% J8/-1% AB8CI  

   f>.AT  {IX 2V ! E2I ! &' (+<60 ! W2<jR yT0UM (]N KR &,>rA ! (OD ! xM xM

@+NCA ! |>�OA ! K#N2J xM qM2U !11>i2OAT  �$UA ! ?12
 m#$S ! pQ0DA, ?@�2U !13

 

 xM306  p 9327 (J" K#N2D ! "C� KR p 9 ?(+<60T  yB>%/ tR &�%B KR K;G xM ?08 

 @*O 2005  (J" K#N2D 2, 8  h#M>A !)05.08( K!#*3 v6/ "C� tL ! ? : xM2V ! E2I !) xM

 ! qM2U ! (OD !"#FLA ( K!#*3 v6/ : x3 2g#3 ?@+J2S/c! @i2X# !; (+<60 ! : xM2V ! E2I !

 K!#*3 v6/ : xM m#$S ! W2<jR vTj !L<\; ?(+<60 !306  p 970-327  xM m#$S ! 56M

306  p 9327  (J" K#N2D ! xM p ;d! |G2A ! pQ0DA, 2)UON (/ &0 !; ?[H3R 2)+ 9 "2.A !

05.08 [H3R14,; ?|>M m;d; ? 5$S ! }e#A306 "CBC: !"
15

  &,>rA ! f>.A ! =>3

                                                 
11

  - N2J @,2VA, yB>. ! >+)] ! }e#A, "C� (J" K#1.74.447  zB"20,11  K2QM" xM1394 )28  >IA0IX1974 (

 GC3 @+AX> ! |CB>: ! &' >.N;3230  zB"20, "><M13  K2QM" xM1394 )30  >IA0IX1974( K-, (T% ! PM ?!L\ ?
 (+<60 ! W2<jR pT3 �N KR 8  {IX &,>rA ! f>.A !)t"2+0_c! ( (BCD ! @+NCA ! |>�OA ! K#N2J &')2D, prTA ! K#N

[H3R 8+ 9 "2.A ! @+NCA ! |>�OA !( >+)� }e#A, ` a; ?12  v.u1913 &' ?23  xM ?H$'527  @B2u p 9549 &' ?
 E2I !15 P,2O ! (OD ! xM.  

12
 -  �T�$M"|>�OA !"&*%B E>rA ! &' ?"1!Z!>eY! "&,>% ! �>.A ! &'.  

13
  -  �T�$M x3 n2%0X! &,>rA ! f>.A ! KR �jHA !"m#$S ! "T�$A, �"G!#A ! " @+N#N2D ! �#$* ! yT0UM &'

 ?&,>% ! �>.A ! &' 2)  >+]N c @+,>rM @+�#$U, 5A% ! p)0N! ` L,; ?&g2A ! K>D ! xM 12*+%O0 ! xM Z!C0,! |"G2$ !
` a }IX =>%N KR K;G xM.  

14
 -  (J" yB>. ! >+)] ! [L+S*0, "C�1.07.169  zB"20,19  @:6 ! ta xM1428 )30  >IA'#N2007(?  &' "#.*A !

 GC3 @+AX> ! |CB>: !5584  zB"20,25  |C%D ! ta xM1428 )6  >IAOBG2007.(  

15
  -  m#JR"CBC: !" xM m#$S ! 5F Kd ?306  p 9327  x3 HQ' ?W2J"d! qSN 5A6/ o>_R m#$S, vUON70  H$'

 5$ST  vS+gR o>_R327  xM !L<\ �I�R tL !1/327  @B2u p 970/3272I ! qSN �I�-' ? xM 2N#<M [H3R xM xM2V ! E
92  xM cC, H$'22 5BC%0 ! 5IJ vN2F &0 ! �D'.  
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 &TB 2A, (+<60 !" : @A)M =!>id! xM pDT0/ @+A+<6/ @�+\ KC  xM f!4N 5j (+<60 2, G!>B

(+<6/ �2S/! pT3 Z2*, f!4* ! &' 5$S !.  

   5$S ! &';307   &TB 2A, (+<60 ! b>� ;R �2S/! =>3" : W!40 ! #\ (+<60 ! �2S/!

d!Z#:T 2, =!>i j C$J (+<60 ! p 9 ?@*+%M @+N#N2J @JH3 x3 -.*B CJ ;R -.N f!4N 5

@BCJ2%/ >+u ;R @BCJ2%/" (+<60 ! �2S/! KR 5$S ! qSN xM @+ !#A ! |>DS ! &' =2gR; ?

 &O0<B"(+<6/ b>� ;R (+<6/ CD3 5<�."  

   &TB 2A, (+<60 ! CD3 =>3 ?!L<\;" :>iR 8+' W40TB tL ! �2S/c! #\ (+<60 ! CD3 =!

@+A+<6/ @�+\ pT3 f!4* ! !L\ n>%, ()*+, -.N f!4N) " |>DS !1  5$S ! xM314( 2MR ?

  &TB 2A, 8'>%' ?(+<60 ! b>�" : K-, CD3 =!>iR 8+' W40TB tL ! �2S/c! #\ (+<60 ! b>�

"#FLA ! CD% ! x3 -.*/ CJ &0 ! 123!4* ! (+<60 ! pT3 !#g>%B."  

  D ! yB"2%0 ! yT0UM pT3 �jHA !; &TB 2M [H3R @+N#N2 :  

  1-  yB>%0, t>$A ! f>.A ! pS0F!"(+<60 ! b>� ;R �2S/!" f>.A ! 2A*+, ?

 xM 5F yB>%/ pT3 5A3 &ON>S !"(+<60 ! b>� ";"(+<60 ! CD3" &,>rA ! f>.A ! 2MR ?

 �2S/! =>3 2MC*3 ?` a 5F xM C%,R }\L')b>� ;R (; ?(+<60 !"(+<60 ! CD3" 2MC%, ?

2SB>%/ p�3R @M23 (+<60 ! @OX�A .  

  2- 2)*+, 2A+' |"#FLA ! yB"2%0 ! vST0_! :  

  -  xM HF KR C:N ?(+<60 ! b>� ;R �2S/2, @DT%0A ! yB"2%0 ! x+, @N"2DA ! �#$UI'

 @+N�! 123!4* ! pT3 }$*B CJ (+<60 ! �2S/! KR pT3 2DS/! t>$A !; &,>rA ! x+3>.A !

! f>.A ! pS0F! x+j &' ?@+TID0OA !; &0 ! `T0, &ON>S "5ID0OA ! &' -.*/ KR x<AB."  

  -  K#<B G2<+' ?(+<60 ! CD3 yB>%0, {T%/ 2M 2MR 2D,2�0M &,>rA ! yB>%0 ! x+, 2M

 f!4* ! @ 2j9 @+N2<M9 p 9 "2�R tL ! ?>+_d! !L\ pT3 �j#  2M ()T ! ?&ON>S ! [>+]N;

>+I%0,; ?Cj!; xM >VFR ;R Cj!; (<6M  p 9 (+<60 ! f#g#ME ["x+A<6M |C3" G#$DA 2' ?

 q+ ; 2BG>' !GC3 K#<B KR &Q0DB #\; ?x+*�! xM >VFR #\; ?PA: ! #\ m26 ! @%+I�,

 |"2I%, &,>rA ! f>.A ! pS0F! 2A*+, ?2e;G4M"67-7:*I 6N7O"P  CJ W2),9 5F �"!C/ 8NR c9



 8

 5$S ! &' "2�R 2MC*3 ?2) 2�B312  8NR p 9 K#N2D ! qSN xM" ! !L\ &' G!>B&TB 2A, E2I :

1-"@+A+<60 ! @�+) ! :"x+A<6M @3#A:M ;R G>S*A ! (<6A !."  

    

الثاني التحكيم: المطلب أهمية

 E2IXd! @'>%M &' @�2U, t"!GY! (+<60 !; ?W23 8e#, (+<60 ! @+A\R �UT0/

 x+*�! xB"2]*M mH_ xM 8+ 9 @+3!C ! : �#$U ! pT3; ?|"!GY! PM CJ2%0A ! �UB m;d!

0OA ! �U. ! ;R ?PX!# ! 2\2*%A, @ ;C ! ()B &N2V ! "2]*A !; ?&I*ed! >AV t#*%A !W2% !.  

  

الأول الدولة: الفرع مع المتعاقد المستثمر للطرف بالنسبة التحكيم أهمية

  !" :#$%#&'( )*!+*, -#./ 0/ 1234*,  

   !"#$ %&'()*'+, -./$ "01./ 2/,&+, 345+, 67 8&9 :&;<  +$3+, =>"? -@+  A"? AB

 CDE &FGH AI J&K> 67 "0>LM -< 6)+, N:".*+"/ O)')P %QRS 8&9 T"U+,  5.VW/ 607 %".V1XI

"Y<B -E Z[7 %-.7&W+, -./ 2/,&+, 345D+ Q:"\)S], A^,R)+, _"[4+, CDE "`&.FLH  .>

.+ 619R+,"0U+"\+  P"01+, 67 aYU.  

  %619R+, _"[4+, b"\)#, cDd Ne$&[/ -.(f"/ N3E g:"> 347  67 &K1+,  .>"Y<B

 hij+, $I % +$3+, R` &#k, 8&W+,$ %".V1XI ,3S"5)< "0.7&9 3fI ARYP 6)+, l"E,m1+,

"05< 3S"5)'+, &V)5P ] 6)+, % +$3+, n#,: o"5+, QR15'+,  pD5)P "<31E  !"# %"0.19,R< -<

d".*/ $I % .15'+,  +$3D+  .E"')X], $I  P:"\)S], q+"\'+"/ n\)< 345/ &<r, aF -<$ %"0)

a.YU)+, _"[S R` %3P"U< _"[4+ l"E^"1'+, Js` n(< q1'/ ,$:">16
.  

  

                                                 
16

 -  :,3U+, 3.*+,  K.tf" : cX,R+, AR>"4+, CDE "`&FI$  Pe,:u,  5.VW+, l,v  +$3+, :R4E 67 a.YU)+,  CDE w"tH],
p.VW)+," % Pe31Ydu"/  .5<";+, l"ERVW'+, e,: %2001 b %6 $7.  

Pierre LALIVE : « L’influence des clauses arbitrales », R.B.D.I, 1975, pages 524 à 575 et 

spécialement page 570 : « la clause arbitrale constitue, pour le partenaire non-étatique, en 

principe, une protection fondamentale, sans laquelle il y a lieu de présumer qu’il ne serait pas 

engagé du tout », ainsi, « La clause d’arbitrage international est ressentie en général comme 

une protection majeure du cocontractant non étatique ».  
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 #&5#6 :)&7#89*, )5#:'*#( )*!+*, ;.<= 0/ 1234*,  

   l"E,m1+, 67 x)+$3+ 619R+, 6y"4+, ^".U>, -< 6V1Xr, &'()*'+, 8RiH -E Z[7

s`  +"U+,$ zM ]$ "0>{7 %6f,R1+, |D)i< -< "0H:".d }'H 3S 6)+,  >"\U+"/ O)')H J

 "7&9 ARYH 6)+, l"E,m1+, 67 =V+, g&#I  +$3+, _"[S CDE &KUP "0VXR'/ 6)+, % .~"[4+,

"0.717
.  

   -<$F o"` �$&j< QI A{7 %a)n.D4+, ]B ( a)P AI x1Y'P ]/ O< $I  +$3+, O< 3S"5)+"

a.YU)+, �&M :RX$ O< 3S"5)+, "0+RVS 31E ]B %"0Hm0XI g3fB.  

  -E Z[7 %,s`  % P&*+"/ a.YU)+, ^".)<,$ %|Pe"\'+, 67 :"\)S],$ %=V+,  E&d

]$"4'D+  V*1+"/  !"#$l,_,&Xu, 67  9"*V+,$ % .'+"5+,  5'*+, l,v g&VY+, l.  

    +$3+, O< 3S"5)'+, _R;+ m7,Rf a`I zDH) .V1Xr, ( a`I 6` "'7 %a.YU)+, C+B�"Vdr, 

 TRVS C+B "`e$3/ %N&.#r, Js` RE3H 6)+,�a.YU)+, �$&M  

  }t> -< 6>"(+, �&t+, ^";P{/ x+$"1)P "< z+v ,s` cDW'+,.  

الثاني للدولة: الفرع بالنسبة التحكيم أهمية

   AI R` %_"[4+,  .X,$:^, 8&5H 6)+, T$3D+  V*1+"/  Pe,:u, l"E^"1'+, 67 n!r,

 &(?I l">"'y :,&7�+ &7RP Qs+, %Qe,:u, _"[4+, C+B "0.7 =V+"/ 305P Q:"5+, _"[4+, -<

)6>3'+,( I3V< o,&)f, g3< -E T�"*)+, A$: -< AR>"4+,  +$: -E oZY+, -Y'P ] vB %

 CDE :R*P AI c;P  +$3+, 67 pVW'+, 65yR+, AR>"4+, AI 615P Qs+, I3V'+, ,s` % .E$&j'+,

                                                 
17

 -  b %p/"*+, OX&'+, 67 :,3U+, 3.*+,  K.tf8 "0t+G< 67 ,s?$ %" :6+$3+, b"i+, 6~"[4+, AR>"4+," % b177 %
  Pe31Ydu,1990.  

 x.4t+, TR4P :3\+, ,s` 67$"&.P"< "(Mayer) �Pe")/ e:"\+,  .*>&t+, �41+,  'YU< e,&S CDE "4.D5H %20  &/R)?I
1987 )  1*+ b"i+, 6+$3+, AR>"4D+  P:"4)>],  D;'+, 671988  b730 :(  

« L’immunité permet à un Etat d’échapper à la justice des autres Etats, et l’on ne peut guère 

compter sur ses propres juges, surtout lorsque l’acte litigieux est constitutionnellement 

soustrait à leur appréciation, mais les immunités de juridictions et d’exécution dérivent dans 

leur principe, même de la nécessité de sacrifier les droits des individus au respect de 

souveraineté des Etats ». 

 p/"*+, OX&'+, 67 p.D5)+, ,s` C+B &.MI" +$3+, :R4E 67 a.YU)+, CDE w"tH]," b 67 %9 �<"0+"/.  
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 O.';+, : QI A$: -< b"i+, AR>"4+, b"iMI$ o"5+, AR>"4+, b"iMI %-.<RYU<$ "<"Yf

'H 67 "0+ &.K> ] %Qe,:u, AR>"4+"/  !"# l"P&K> :RXR/ aD5+, O< ,s` %-.1Fu, -./ m..

P&K1? %6>3'+, AR>"4+,57  P&K>$ %Z(<  ~e"W+, 8$&K+,   3S 6>3'+, AR>"4+, 6t7 %&<r, n

 3P ] N&`"S NRS :RXR/ O73H 3S 6)+, Ne,:u, x.7 =VV*H Qs+, e&[+, -E hij+, �R5P ]

 %"0.7 "0+Qe,:u, _"[4+, 67 z+s? }.+ &<r, "'1./18
  .E,3+, l,e"V)EZ+ ,&K>$ %z+v O<$ %

%"0>"./ |+"*+, % +$3+, CDE a.YU)+, �,&)M, C+B   /";)dZ+ "0H,e"V)E, "[PI N&.#r, Js0+ A{7

JZEI eR?s'+, �&j+, 67  D(')'+, -P&'()*'+, l,e"V)E, C+B.  

  a+"5+, �R/e |D)i< 67 x/ aD*'+, -'7 "P"[4+, :3E �"tHe, AI %'/  D;*'+, |D)i

 x.`"[P ] �"tHe, R`$ %&.K1+, OW41< e,&')d, 67 % .>3< $I =>"?  Pe,:B % .~"[4+, l"0;+,

 \\i)'+,  P&jV+, :e,R'+, :3E 67 �"tHe,19
 ptH, z+s+ % Pe$&[+, l,m.0;)+, 67 ]$ %

4+, ARD('P ,R>"? -Ps+, ".D5+, a?"U'+, _"d�e" }'i+, l,e �"')X, 67 %l,R1d O*H 6+,Rf s1<

"4PB �RX$ CDE �"/&+"/ 34E 6'de &.�y$&5'+, "P"[4+, :3E 67 N:"Pm+, 8 a?"U'+, CDE  

 "01./ -<$ %l"E^"1'+, �t+  DP3/ n~"d$ :";P{/ z+v$ %"0H&.F$ -< |.ti)+, nSr, CDE $I

 T"('+, n.Vd CD57 %xE,R>I |D)i'/ a.YU)+, :~,&+, "P"[4+, :3E A"? CDEr, }D;'+, 67  ;

)6/&�'+, ( TZ4)d], 35/ C+$r,  .~"[4+,  1*+, 67)1958-1959 ( �DVP1309  67  .[S

  .~"[4+,  1*+, 67 �D/ -.f2003  -E 3PmP "<40.000  QI % .[S : C+B =D!$ N:"Pm/

 6+,Rf3000%�RyR'+, a?"U< "0)7&E "VP&4H N:"Pm+, }t> z+s?$ %20
.  

                                                 
18

 - "4f] z+v q.yRH 6HL.d.  

19
 - $ % ./&�'+,  YD''+, 67  Pe,:B a?"U< �,3fB -E AZEu, 3157 6>"(+, -*U+, zD'+,  +ZX e"MI % \\i)< a?"U< 6`

 oRP 6iPe")+, x/"W# 67 J,&F �, c.98  RP"<1990  A"*>u, wR4U+ Qe"j)d, }D;< �,3fB -E AZEu,  Vd"1'/
 x>I C+B x~"[EI c.\1H$ ..." :  Pe,:B  7&� ARYH AI -U> "1U'W'7) Pe,:B  'YU< 3\4P ( %l]"'5+, -<  +"'E n? 67

n?$  "!"# "1PRYH cDW)P z+v Ar %3DV+, ,s` 67 AR7"Y+,$ N"tY+, N"[4+, "1P3+ }.+ -Y+$ %a.+"Sr, -< a.DSB"... �"Wi+, h> %
 6<RP  Pe,:u, oRD5D+  ./&�'+,  .5';+, 8&9 -<  'K1'+, N$31+, T"'EI 67 xD<"Y/ eRj1< 6<"*+, 6YD'+,3 $4  RP"<

1991 A,R1E =UH %" :\f Qe,:u, _"[4+,w"7�$  D. " b -<7  C+B22 %�"/&+"/ OP^R)+,$ &j1+,$  E"VWD+ n/"/  ?&M %
1993.  

20
  -  N$31+ 6'P34H �&E" :6+$3+,$ 6D#,3+, Qe";)+, a.YU)+,"  ./&�'+,  YD''+"/ CDEr, }D;'D+ T$r, }.~&+, 3.*D+ %

 :35+, 67 eRj1< %�"U[+, }Pe:B eR)?3+,6/2005   D*Dd -<"DEr, }D;'+, &H"7:C " A,R1E =UH" : Qe";)+, a.YU)+,
6+$3+,$ 6D#,3+," b %21  C+B30 b  !"#$ %23 $24 T35+, Ne,^$ 8&9 -< ='K> 6)+, N$31+, T"'EI -'[)P R`$ %

 6<RP CDEr, }D;'+, -< :,3EB$ 8,&M{/ �&�'+, l]$"4'+ o"5+, :"UH],$  YD''+"/3 $4  �e"< -<2004.  
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   -<  /,&� Z7 %z+s+ -E 3PmP "<  S:"\<130  +$:%  ./&�'+,  YD''+, "01'y -<$% 

CDE  �Pe")/ N3U)'+, a<r, -E Ne:"\+, �eRPR.>  .S"tH,9  R.>RP1958  8,&)E], TRf

 A,3D/ 67 &(5)P  .~"[4+, o"Yfr, s.t1H A{7 %n/"4'+"/$ %"`s.t1H$  .V1Xr,  .'.YU)+, l,e&4'+"/

N3P3E21
.  

  , eRW)+, -E Z[7 %,s` st1H 6)+, %T$3+, -./  P:"\)S], l"SZ5D+ 6'Y+,$ 6ER1+

 T"\H], n~"d$ eRWH n[t/ %:$3U+, �e"# zDH $I  +$3+, Js0+  5/"H l]$"4<  Wd,R/

 7RjY< N&.�!  P&S :&;< a+"5+, qV!I �.f % '+R5+,  ;.)>  .<ZEu, l".14)+,$ OP&*+,22
.  

  < &V)5P a.YU)+, AI 67 %Js`  +"U+,$ zM ]$ e"'()dZ+  5;j'+, n~"dR+, a`I -./ -

 }t> aP34H CDE Ne:"S &.�  .19R+, a?"U'+, AI z+v %6V1Xr, e"'()d],  !"#$ % +$3+, n#,:

 "0.+B &K1P qV!I 6)+, %l"E,m1+, �t+  DP3V+, n~"dR+, |D)i<$ a.YU)+, "0<34P 6)+, l"<3i+,

-< ]3/ �,m1+"/ -..15'+, -./ a`"tH n~"d$ "0>I CDE  P&*S n~"d$ ARYH AI.  

   O7&+ e"'()d], cDX CDE &FI -< x+  0/"j'+, g&#r,  'K>r,$ a.YU)D+ "'/ ".E$$

 % .47,R)+,  PR*)+, &9"*< OPR1H C+B x)<RYf �:"*+, 3'U< zD'+,  +ZX "E: % .'1)+, l"P3UH

S �$&j'+ OP&*+, :,3Eu, TZ# -< z+v$ %e";)+, -./ l"E^"1< -< Lj1P 3S "'+ a.YU)+, AR>"

 %x).*7"1H$ :"\)S],  '+RE l"VDW)'+ 6~"[4+, "1<"K> c.;)*.+ %6+$3+,$ 619R+, %Qe";)+,

6V1Xr, e"'()d], cDX 67 a0*P$" 
23

  7"yu"V7 %OS,R+, �eI CDE n5t+"/ aX&H "< R`$ %

B7 OdR)+, pP&9 -E %a.YU)D+  'K1'+,  .>R>"4+, bR\1+, x)7&E Qs+, n<"j+, nP35)+, C+ 6

 A,RP:  *dG'+ �,3fB -< x4Vd "<$ % .S"tH],  9"dR+"/  !"# o"YfI  7"yB$ %x<"YfI

 -.D<"5)'+,$  ./&�'+, Ne,:u, -./  '~"4+, l"7Zi+,  PR*H 67 N3~,e =UV!I 6)+, %a+"K'+,

 9"dR+, pP&9 -E %c>"XI$ -.19,R< -< "05<24
 aX&H �e"i+, CDE �&�'+, �")t>, A{7 %

                                                 
21

 -  b %p/"*+, OX&'+,22.  

22
  - B 3.5D/$I n.E"'d" :6+$3+, Qe";)+, a.YU)+,$  ./&�'+,  +$3+, l]$"4<" b %2 ".D5+, l"d,e3+, oRD/: n.1+  +"de %

 �"/&+, wR4U+,  .D? -< 6>3'+, AR>"4+, 67  4'5'+,–   .5<";+,  1*+, %T,3?I2006-2007 )NeRj1< &.�.(  

23
  - < zD'+,  +ZX J"4+I Qs+, %6<"*+, �"Wi+, -< l"tW)4< �Pe")/  .~"[4+,  1*+, �"))7,  Vd"1'/ �:"*+, 3'U29  &P"1P

2003.  

24
 -   *dG< TRf n.!"t)+, -< 3Pm'+"a+"K'+, 6+,$" aSe "0+ �3U'+, |P&j+, &.0K+, h> OX,e %1.01.298 e:"\+, %

 6723  A"[<e -<1422 )9  &V'*P:2001 ( :3E  .'d&+, N3P&;+, 67 eRj1'+,4963  �Pe")/24  &V'*P:2001%= = 
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 N3E o,&/{/ z+s? T"'Y)d, 67  !"# =D('H % YD''+"/ g&V? �,e$I =U)t7 % .+$: :R4E

  D~"` l,e"'()d"/ o".4+, cDWH Qs+, _6j+, % tD)i'+,  .E"W4+, l"fZ!u,$  .)U)+, l".1V+,

 6+$: e3\< ,v  &V)5P l,e"'()d], zDH -< &V?r, _m;+, AL/ "'DE %OPe"j'+, Js` nPR')+

$I N&M"V< l,e"'()d, nYM CDE  .Xe"# �$&S25
.  

    P"0> 67 n!$ �&�'+"/  .V1Xr, l,e"'()dZ+ 6+"'Xu, �DV'+, AI &?s+"/ &P3;+,$

2004  C+B371,1  a`e: e".D<) 6+,Rf40 6YP&<I e]$: e".D<( �DV< 35)P a+ "'1./ %

  1*+, }t> 67 �e"i+, 67 �&�'+, l,e"'()d,16,9 a`e: e".D<26
.  

  i< AI %o34H "< n? -<  !Zi+,$ O.;j)+  D.dR? a.YU)+, CDE nV4H T$3+, |D)

� Pe,:u, :R45+, CDE z+v pVW1P 3f QI C+{7 %"0'.DSB CDE e"'()d],  

  6+")+, �UV'+, x+$"1)P "< z+v.  

  

                                                                                                                                                         

= = aSe |P&j+, &.0K+, z+s?$1.03.240  �Pe")/ e:"\+,9  T,RM -<1424 )4  &V'*P:2003 ( o"K1+, CDE  S:"\'+"/
 :3E  .'d&+, N3P&;+, 67 eRj1'+, %a+"K'+, A,RP:  *dG'+ 6D#,3+,5171  �Pe")/22  &V'*P:2003.  

25
 -  Ut\+, }t> 67 %p/"*+, OX&'+,.  

26
 - Ne:"!  .'de l".~"\fB  TRf QR1*+, J&P&4H 67 8&\+, c)Y< -E" 67 �&�'D+ 6+$3+, e"'()d], Oy$2004."  
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الثاني المبحث

الإدارية العقود في التحكيم إلى اللجوء مشروعية مدى

  E Z4)*< "Pe,:B _"[S 8&5H 6)+, T$3+, 67 x/ aD*'+, -< AI %6>3'+, _"[4+, -

 Pe,:u, :R45+, l"E^"1< ALj/  Pe,:u, a?"U'D+ 3451P 6ER1+, b"\)#],.  

   oRd&< cXR'V730  &V1)M1953 Pe,:u, a?"U'+, =UV!I    P]R+,  Vf"!  .*>&t+,

 _"[4+, g$"E3/ $I _"�+u, g$"E3/ =4D5H I _,Rd % Pe,:u, l"E^"1'+, &~"d 67 =VD+  <"5+,

 %n<"j+,&.#r, ,s0+ "`�"')>, R` n!r, A"? -@+$27
.  

   N:"'+, l".[)4'/ Z'E %Q&\'+, Qe,:u, _"[4+, b"\)#]  V*1+"/ ALj+, z+s?$

10  aSe AR>"4+, -<47   1*+1972  6DP "< CDE =\> 6)+, % +$3+, }D;< ALj/" : h)iH

  .Hk, n~"*'+, 67 n\t+"/ %"`&.� A$: % +$3+, }D;< a?"U< :  

  - Q:"f  &jE : $I %3PeR)+, $I  <"5+, T"�Mr, $I o,m)+], :R45/  !"i+, l"E^"1'+,

&#� Qe,:B 34E QL/" 67 =V+"/ NeR?s'+,  +$3+, }D;< a?"U< b"\)#, -E Z[7 %" &~"d

 Pe,:u, l"E^"1'+, " 31V+, 67  f,&! z+v CDE h1+, _"X "'+14 N:"'+, }t> -<.  

   %"[PI �&�'+, 67$", a?"U'+, h)iH l,e,&S _"�+B l"VD9 67 ".~,3)/, =V+"/  Pe,:u

 g$"E:$ % Pe,:u, :R45+"/  4D5)'+, l"E,m1+, 67$ % WD*+, ^$";H cV*/  Pe,:u, l"WD*+,

 o"5+, AR>"4+, b"iMI l"9"j>$ T"'EI "0VV*H 6)+, e,&yr, -E �PR5)+, "... Z'E

 N:"'+, l".[)4'/8  aSe AR>"4+, -<41   1*+1990  F3U'+,   Pe,:B a?"U< xVXR'/

)90.41(
28
.  

                                                 
27

 -  -'y �e31P 247 s~3157 %345+, :R1/ s.t1H -E "Xe"# �,m1+, -YP a+ "< %n<"j+, _"[4+, C+B  Pe,:u, :R45+, 6')1H
_"�+u, g$"E:.  

+G< 67 Q$"'W+, 3'U< A"'.Dd 3.'5+, n.!"t)+, -< 3Pm'+ OX,e a.4+, xt" : >e"4<  d,e: % Pe,:u, :R45D+  <"5+, }dr," %
 b -< _,3)/,197  A,R1E =UH %"`35/ "<$" : &Yt+, e,: % Pe,:u, l"E^"1'+, T";< 67 Qe,:u, _"[4+, b"\)#,  5.V9

  *<"i+,  5VW+, %6/&5+,1991.  

28
  -  "1t+G'/ JZEI eR?s'+, AR>"4+, :,R< OX,e %n.!"t)+, -< 3Pm'+: " �,3fB 35/ 6/&�'+, Qe,:u, _"[4+, 67 m.XR+,

 Pe,:u, a?"U'+,"  Ut\+, -< _,3)/, %149  &~"d 67 =VD+  <"5+,  P]R+,  Vf"! 6` NeR?s'+, a?"U'+, AL/ "'DE %"`35/ "<$
 A,R1E =UH "1H]"4< OX,e %:3\+, ,s` 67 % Pe,:u, l"E^"1'+," :^"1'+, 67 Qe,:u, 6y"4+, b"\)#, :$3f l"E 

 ./"i)>]," 6<RP �"/&+"/ N3451'+, % d:"*+,  PR0;+, N$31+, T"'EI 67 eRj1< %10 $11  RP"<2007 A,R1E =UH:== 
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   "047,&< &..*)+ Ne,:u, 8&9 -<  P:,&t>], l".14)+, T"'5)d, AL/ �R'D'+"/ 3?LH 34+

 ,:R4E o&VH =UV!I  +$3+"7 % D<"M  .'1H p.4U)+ 3;< &.� qV!I N3P3X p7,&< _"j>B $I

% <"E l"*dG<$  .DU< l"E"'X -< %o"5+, AR>"4+, b"iMI O<  C)f  Pe,:B  l]$"4< ,s?$

 .V1Xr,$  .19R+,  !"i+, l]$"4'+, O< "`3S"5H -E Z[7 % .<R'E29
.  

   "'7 67 a.YU)+, C+B _R;D+,  .E$&j< g3< Pe,:u, :R45+,�30
  

  ,s` T$"1)> %-.1F, -.VDW< 67 �RyR'+, +B TZ# -<4 -< n? 67 OyR+, CDE N&K> _"

 Ae"4'+, OP&j)+,)"XvR'> &\<$ "*>&7(�&�'+,$ %.  

  

الأول الفرنسي: المطلب القانون النظام في

    % Pe,:u, :R45+"/  4D5)'+, l"E,m1+, a*f 67 "'0< ,e$: c5DP a.YU)+, A"? -@+

 67 "0H&.K> O<  >e"4< ,3X  5*)<  .+$3+,  Pe,:u, :R45+, 67 a.YU)+, N&~,: AI �fZ'+"7

&j)+, 67 o"5+, I3V'+, AI z+v % .D#,3+,  Pe,:u, :R45+, :R45+, 67 a.YU)+, O1< R` 6*>&t+, OP

6*>&t+, x4t+, 67 c+"�+, QI&+, J34)>, Qs+, |SR'+, R`$ %NeR?s'+,31
.  

   N:"'+, 67 J31d 3;P eR?s'+, &Wi+, �"dL72060 6*>&t+, 6>3'+, AR>"4+, -<32
 %

 l"E,m1+, hiP "'.7 a.YU)+, C+B _R;D+,  .>"Y<B o3E CDE C+$r, "0H&47 67 =\> 6)+,

'+, % <"5+, l"*dG'+,$  .DU'+, l"E"';+"/  4D5)'+, zDH $I a0).D`I$ b"iMr,  +"U/  4D5)

 N:"'+, h1+  .>"F N&47 8"yI$ %6*>&t+, �&j'+, n#3H %eR?s'+, &Wi+, N3f -< |.WD)D+$
                                                                                                                                                         

=="CDEr, }D;'+, l,:"0)X, TZ# -<  .~"V;+,$  ./"i)>], l"E^"1'+," %-.*'i+, J,&?v 67 CDEr, }D;'+, l,eRj1< %
 b -< %�"/&+"/  .1<r,  5VW<54  b C+B64.  

29
  -  wZW>, -E x.7 -DEI Qs+, %6<"*+, x/"W# 67 x?RDd CDE �:"*+, 3'U< zD'+,  +Z;+, cf"! 3?I Qs+, �01+, R`$
" P&jV+,  .'1)D+  .19R+, Ne:"V'+, " �Pe")/20  RP"<2005 x)+ZX TR4P �.f % ..." : %z+v -< }Y5+, CDE 3?GH �e";H "0>B

P3U)+, 830)*H 6)+, c.+"dr,  E";> g3<  E";>$ %A"Y*+,  '`"*<  .'`I$ % !"\# &(?r, l"@t+,$ p9"1'D+ p.S3+, 3
 -E  .'1)+, OPe"j< 67 nE"t+, �,&i>], A"'[+ %6DU'+, QR5';+, �.*1+,  .<"1P:$ % .?e"j)+,$  P3S"5)+, l"/e"4'+,

�&S."...  

30
 - +  .D#,3+,  Pe,:u, :R45+"/ pD5)'+, xV>"X 67 �RyR'+, T$"1H CDE &\)4> AI CDE % )U/  .'P:"?I l,e"V)E] %]B }.

�, _"M AB g&#I  !&7 "1+ =U.HI ,vB n<"Y+"/ x/ aD>.  

31
  -  n.D# 3'fI 3.d -*f _Z;>" : Pe,:u, l"E^"1'+, 67 a.YU)+," b %113  5VW+, %N&`"4+"/  ./&5+,  [01+, e,: %

  1<"(+,2003 -2004 z+s?$ % : �3fr, 3.'U+, 3VE" : a.YU)+, :Je:"\<$ x<"YfI" b %T$r, _m;+, %320 %n7R>  V)Y< %
�Pe"H A$: -<  5V9.  

32
 -  -.H:"'+, nU< =Df 6)+, N:"'+, 6`$83 $1004  s1< %aP34+, 6*>&t+,  .>3'+, N&W*'+, AR>"S -<1803.  
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 %a.YU)+, C+B _R;D+, Qe";)+,$ 6E"1\+, O/"W+, l,v  <"5+, l"*dG'+, �5V+ ^"XL7 %JZEI

$3!  WP&M -Y+z+s/ q'*P oRd&< e33
.  

   _"[4+, 3')E, %x)0X -<$)Q:"5+, ( N:"'+, h>  .7&f CDE 6*>&t+,2060 C4/L7 %

EKU+, CD "`e,&S 67 mPe"/ 8"1@)d,  'YU< =V`v 347 %_"1()d"? ^,R;+, CDE$ %�"dL? &

Pe")/ e:"\+, �10  nP&/I1957 Kf AL/ TR4+, C+B  .>3'+, N&W*'+, AR>"S cXR'/ a.YU)+, &

\1P6+$3+, a.YU)+, A$: 6D#,3+, a.YU)+, C+B 8&34
 8"1@)d,  'YU< =D57 z+s?$ %" }YPB

}>R7$&V<$I "(Aix en-Provence)  �Pe")/ e:"\+, "`e,&S 675/5/1959
35

 R`$ %%

PI Qs+, J";H],%z+s? �41+,  'YU< xH3 KU+, AI CDE l3?I "<31E -.H:"'+, 67 :e,R+, &83 

$1004 >3'+, N&W*'+, AR>"S -<  .)aP34+, (  <"5+,  PR15'+, b"iM�+  .D`r,  +L*< &.(P ]

 N:"'+, 67 "0.DE bR\1'+,3/3  }.+$ %345+, AR>"4/ pD5)P "< e34/ %6>3'+, AR>"4+, -<

 "< T"U+,$ a.YU)+, m.;H 6)+, 6V1Xr, AR>"4+, o"YfI pVWH ,s+ %8,&9�+ 6\ij+, AR>"4+"/

/ %6*>&t+, AR>"4+, o"YfI }.+$ %&?v Qs+,$ %6*>&t+, 8&WD+ 6\ij+, AR>"4+, Je"V)E"

a.YU)+, C+B _R;D+, O1'P36
.  

  Qe,:u, _"[4D+  V*1+"/ "<I%  -< "<e"! "tSR< siH, 347Kf :R45+, 67 aYU)+, &

 -.H:"'+, l".[)4'/ Z'E z+v$ % .+$: $I =>"?  .D#,: %o"E xXR/  Pe,:u,83 $1004  -<

$ %aP34+,  .>3'+, N&W*'+, AR>"S N:"'+, h> C+B ,:"1)d, "[PI2060  _,Rd %"'0DU< =Df 6)+,

 .DU'+, }+";'+"/ $I _,e^R+"/ &<r, pD5H I37
.  

                                                 
33

 -  N:"'+, h>$2060  6Hk, R` JZEI :  

« On ne peut compromettre sur les questions d’état et de capacité des personnes, sur celles 

relatives au divorce et à la séparation de corps, ou sur les contestations intéressant les 

collectivités publiques et les établissements publics, et plus généralement dans toutes les 

matières qui intéresse l’ordre public. 

Toutefois, des catégories d’établissements publics à caractère industriel et commercial 

peuvent être autorisées par décret à compromettre ». 

 aSe oRd&'+, C[)4'/ z+v$500   1*+1981. 

34
 - Cours d’Appel de Paris, 10 avril 1957, J.C.P, 1957, n° 10078. 

35
 - Aix en Provence, 5 mai 1959, revue d’arbitrage, 1960, pages 28 et 29. 

36
 - Cass-Civ, 2 mai 1966, J.C.P, 1966, 11, n° 14798. 

37
 - C.E. 10 juillet 1936 (ville de Bologne). Rec, page 764. 
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   CDE J:"')E] %6*>&t+, x4t+, -< &.(? -< ,:"f ,:"4)>, 64+ ,s`  +$3+, }D;< |SR<$

VW)/ omD'+, Q:"5+, _"[4+, AI -E Z[7 %o"5+, AR>"4+, T";< 67 6>3'+, AR>"4+, bR\> p.

P a+ %b"i+, AR>"4+, 3E,RSO1'  .+$3+, A$:  .D#,3+, :R45+, 67 ]B a.YU)+,38
.  

   =UH "05.'X �e31H �"VdI N3E C+B &?v "< T"U+,$ a.YU)+, C+B _R;D+, aP&UH OX&P$

  DK<"AR>"4D+  <"5+, �:"V'+,"
39
.  

  - , :R45+, l"E^"1< 67 =VD+  .5.VW+,  .~"[4+,  0;+, R` Qe,:u, _"[4+"7  Pe,:u

 %Ne,:u, _"[S C+B AR')1P ] b"iMI C+B b"\)#], ,s` q1'7 6+")+"/$ %JZEI "1/ &< "'?

 _"[4+, b"\)#, CDE a.*X _,3)E, R` "0/  !"# l"E^"1< 67 AR[4P z+v O<$

 s1'7 %Qe,:u,1906 x.4t+, T"S %"3>">&.7 "(Fernand)  AL/"_"[4+,  AI O.W)*P Qe,:u,

CDE  /"S&+, �e"'P -.'YU'+, -< n[7I %Ne,:u, T"'EI"
40

 x.4t+, AI "'? %" :&.P&.7 ] "

(LAFRRIERE)  "Pe"Y1)d, T_"*H" : 67 &K1+,  WDd -.'YU'+, q1< nV4H AI  +$3D+ |.?

-.P:"5+, N"[4D+ "0U1< CDE p7,RH a+ 6)+, l"E^"1'+,"�!  

  - E, C+B "*>&7 67 -.Pe,:u, _"[4+,$ x4t+, 31)d, %g&#I  0X -<$ o"K1+, N&Y7 :"')

,  UD\'+, c.D�)/ 6[4P Qs+, %o"5+,F -<$ % P:&t+, q+"\'+, CDE ".D5+ a.YU)+, ^R;P Z7 a

 <"5+,  UD\'+, p.4U)+ ]B 830H ] 6)+,  Pe,:u, :R45+, l"E^"1< 6741
.  

  '+, A"? AB$Kf R` o"5+, I3V 67  Pe,:u, :R45+, l"E^"1< 67 a.YU)+, C+B _R;D+, &

"*>&707 % �5/ 67 a.YU)+, C+B _R;D+, �&j'+, ^"XI �.f %I3V'+, ,s` CDE l,_"1()d, �"1

 N:"'+, 67 n57 "'? % Pe,:u, :R45+, eR!69  AR>"S -<17  nP&/I1906 CDE J&\S Qs+, %

 �Pe")/ e3! AI C+B % <"5+, T"�Mr,$ 3PeR)+, :R4E l"4t>  .t\H CDE  V\1'+, l"E^"1'+,
                                                 

38
-  J.R.I.B.S : ombre et incertitudes de l’arbitrage pour les personnes morales de droit public 

français, J.C.P, 1990, 1, 464. 

39
 -  o"K1+, _,&4)d, TZ# -< "0!Zi)d, -Y'P 6)+,  .>R>"4+, 3E,R4+,  ER';< 6` "< 3D/ 67 AR>"4D+  <"5+, �:"V'+,

 zDH a`I -./ -<$ % .E"')X],$  P:"\)S],$  .d".*+, l"'.K1)+, |D)i< TZ# -< %3DV+, z+s+ 6>R>"4+, �:"V'+, : n\7 I3V<
  !"i+, "0*.P"4< c*U/  +$3+, n#,: o"5+, o"K1+, o,&)f, I3V<$ %l"WD*+, ... OX,e %n.!"t)+, -< 3Pm'+ : 3.d -*f _Z;>

 n.D# 3'fI" : Pe,:u, l"E^"1'+, 67 a.YU)+," b %p/"d OX&< %121.  

40
-  b %p/"*+, OX&'+,124  -E Z4> :  

Fernand COLLAVET : "De l’arbitrage dans les procès ou sont parties les personnes 

publiques », R.D.P, 1906, pages 472 et suites. 

41
 - D. FOUSSARD : « L’arbitrage en droit administratif, Rev. Arb. 1990, page 15. 
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25  ^R.+RP1960 oRd&'+,  aSe25  AR>"S p.VWH w"W> O.dR)/ 6y"4+,17  nP&/I1906 %

 AR>"S 6*>&t+, �&j'+, e3!I "'?9  ^R.+RP1975 l"*dG'+, �5V+ a.YU)+, ^"XI Qs+, %

Qe";)+,$ 6E"1\+, O/"W+, l,v  <"5+,%  oRd&< cXR'/ "`3P3UH e3\P AI CDE...  

    

الثاني المصري: المطلب القانوني النظام في

"'XB -Y'P �,&5)d, TZ# -< % Pe,:u, :R45+, 67 a.YU)+, -< Q&\'+, |SR'+, T

 nf,&< �ZF :  

  

 >*!?, )@AB<*, : CDE F25#9*, E!+G HID27/1994  

   67 a.YU)+,  .E$&j< e&4P "UP&! ".5P&jH "\> 8&5H a+ 6)+, % Df&'+, Js` TZ#

"5<$ 3PG< -./ _"[4+,$ x4t+, |D)#, % Pe,:u, :R45+, l"E^"1<xH,3PG< nY+$ %�e.  

  I-  C+B ,:"1)d, % Pe,:u, :R45+, 67 a.YU)+,  .>"Y<B o35/ T"S Q&\'+, x4t+, -< c>";7

  .+")+, l,&P&V)+, :  

  1- YU)+, Ar. aP"`eR! g3fB 619R+, _"[4+,$ % +$3+, N:".d O< �e"5).  

  2-  =VD+  <"5+,  P]R+, cf"! Qe,:u, _"[4+, b"\)#, CDE _,3)E, x>r 67

 Pe,:u, :R45+, l"E^"1<42
 N:"'+"/ Z'E z+v$ %172 Q&\'+, eR)d3+, -<%  CDE h1H 6)+,

 AI" g$"E3+, 67$  Pe,:u, l"E^"1'+, 67 n\t+"/ h)iP  D4)*<  .~"[S  @.`  +$3+, }D;<

g&#r, xH"!"\)#, AR>"4+, :3UP$ % .VP:L)+," N:"'+, ,s?$ %10  67  +$3+, }D;< AR>"S -<

 31V+,11  67 =V+"/  +$3+, }D;< a?"U< b"\)#, CDE =\> 6)+, %"01<" l"E^"1'+,

&#� Qe,:B 34E QL/ $I 3PeR)+, $I  <"5+, T"�Mr, $I o,m)+], :R45/  !"i+,."  

  3-  o"5+, o"K1+, O< �e"5)P  Pe,:u, :R45+, 67 a.YU)+, Ar...  

  - +, ^,RX &P&4H C+B Q&\'+, x4t+, -< &#� c>"X x;H, "'1./ :R45+, 67 a.YU)

  .Hk, �"Vd�+  Pe,:u, :  

                                                 
42

 -  3f,R+, 3VE -*f" : Pe";)+,$  .>3'+, :,R'+, 67 a.YU)+, AR>"S �$&j<"67 %  %6+$3+,  +$"4'+, N$3> 67 "`"4+I N&y"U<
 %N&`"4+,  5<"X %wR4U+,  .DY/ l"d,e3+,$ �RUV+, m?&<1992 b %10.  
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  1-  :R45+, l"E^"1< 67 a.YU)+, O1'P  +$3+, }D;< AR>"S 67 qP&! h> :RX$ o35+

 N:"'+, "<I % Pe,:u,10  aSe AR>"4+, -<47/1972   D!"t+, :$3U+, A"./ CDE &\)4H 607

Q:"5+, _"[4+, a?"U<$ }D;'+, a?"U< b"\)#, -./43
.  

  2-  h> Ar N:"'+,58   @.` $I Ne,^$ Qr ^R;P ] x>I CDE  +$3+, }D;< AR>"S -<

 N:"< 67 -.'YU< e,&S s.t1H $I %a.YUH $I qD! $I 34E QI m.;H $I nV4H $I o&VH AI  <"E

 -< a.YU)D+ N^"XB x.7 % \)i'+, Ne,:u, _")t)d, A$: -< x.1X 8]�  *'# CDE "0)'.S 3PmH

�&j'+, 8&9.  

  3- o"YfI Ar  h> �".� 31E % +$3+, }D;< a?"U< o"<I pVWH 6)+, %l"57,&'+, AR>"S

 N:"'+"7 %a.YU)+, CDE w"tH], m.;H %b"#501  x>I CDE =\>" : CDE w"tH], ^R;P

-.5< 34E s.t1H -E Lj1H 6)+, l"E^"1'+, O.'X 67 a.YU)+,"
44
 3P3UH A$: -<.  

  �- ZF 67 x+"'XB -Y'.7 %&\< 67 _"[4+, |SR< "<I _,e�  F : % +$3+, }D;< QIe

OP&j)+,$ gR)t+, 6'*4+  .<R'5+,  .5';+, |SR< x+Z# -< �&5)*> Qs+,%  _"[4+, QIe$

 Qe,:u,)"[4+, a*4+,6~ }D;'+"/(Q:"5+, _"[4+, QIe aF %.  

  1-  g$")7 �Z(/  +$3+, }D;'+ OP&j)+,$ gR)t+, 6'*4+  .<R'5+,  .5';+, =)7I 347

 tD)i< :  

  - 3V+, 67 �Pe")/ =)7I % P,7/01/1970  l"E^"1< nU+ a.YU)+, C+B _R;D+, ^,RX o35/

 f,&! z+v CDE h1+, A$: -<  Pe,:u, :R45+,45
 �Pe")/ =D57 z+s?$ %30/03/1988

46
.  

  -   ER';<$  .>,&'5+, l"5');'+,$ &.'5)+, Ne,^$ -./ 345+ "0)5X,&<  Vd"1'/$

.7&W+, w"tH, -'[H Qs+, %2.Wi)+,$ Ne"'5+, l"E,m1+, bR\i/ a.YU)+, C+B _R;D+, CDE -

 �Pe")/ NeR?s'+,  .<R'5+,  .5';+, le&S %"`&.*tH $I J:R1/ s.t1H -E Lj1H 3S 6)+,

15/5/1989  -.H:"'+, C+B ,:"1)d, %a.YU)+, CDE w"tH], ^,RX167 $172  eR)d3+, -<

                                                 
43

 -  b %p/"*+, OX&'+,1.  

44
 -  -< :,R'+,501  C+B513  aSe AR>"4+"/ N"�D<27   1*+1994"4f] x1E oZY+, 6HL.d Qs+, %.  

45
  - ,$ gR)t+, 6'*4+  .<R'5+,  .5';+, gR)7 aSe |D'+, 67  +$3+, }D;'+ OP&j)+86/6/163  *DX %15/01/1970 %

 b %&M"5+, _m;+, % (P3U+,  Pe,:u,  ERdR'+,752.  

46
 -  aSe |D'+, 67  .5';+, }t> gR)747/1/122   *D;/30/03/1988.  
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 -< a.YU)+, :,R<$ Q&\'+,501  C+B509 "57,&'+, AR>"S 67 N:e,R+,  Pe";)+,$  .>3'+, l

 aSe13   1*+1968 -.H:"'+,$ %10 $58  z+v n? -< =\Di)d,$ % +$3+, }D;< AR>"S -<

 "'` %-.Hm.?e CDE oR4P a.YU)+, AI : ^"XI 3S$ %N:,eu, Js0+ �&j'+, e,&SB$ 8,&9r, N:,eB

 N:"'+, 67 a.YU)+, CDE w"tH], �&j'+,58 '+, AR>"S 67$  +$3+, }D;< AR>"S -< %l"57,&

 67 a.YU)+, aK1P qP&! h> :RX$ o3E  +"f 67 p.VW)+,  VX,R+, 6` &.#r, ,s` 3E,RS AI$

 Pe,:u, 2/,$&+,  5.V9 O< �e"5)+, o35/ "9$&j< C4VP z+v AI ]B % Pe,:u, :R45+,47
 %

 �Pe")/ "`,R)7 67 NeR?s'+,  .5';+, x)YDd AI pVd Qs+, J";H], }t> R`$5/12/1988 

  Vd"1'/ T"'Y)d]  .<R'5+, l]$"4'+,  ?&M$ pP^"Sm+,  5<"X -./ o&V< 34E  5X,&<

"0/ 65<";+, Ctj)*'+, l�j1<48
.  

  -  �Pe")/$7/02/1993
49

 m?&<$ 8"S$r, Ne,^$ -./ o&/I 345+ "0)5X,&<  Vd"1'/$ %

C+B _R;D+"/ 6[4P ,31/ -'[H Qs+, %o,&`r,  *dG'+ O/")+, aD.7$&Y.'+,$ a.K1)D+ o,&`r, 

 "0>I ]B %a.YU)+, ^,R;/ TR4+, C+B  .<R'5+,  .5';+, =0)>, %Js.t1H _"1FI �,m> QI nU+ a.YU)+,

 :R45+, CDE pVWH 6)+,  .ERyR'+,  .>R>"4+, 3E,R4+, p.VWH Ne$&y =9&)M, N&'+, Js` 67

  .15'+, Ne,:u, =9&)M, ,vB ]B %6+$3+, a.YU)+, 67 x4.4UH -Y'P ] "< ,s`$ % Pe,:u,

) P&\'+, ( 345+,$ Qe,:u, 345+, -./  S&t)+, 8&5P &#� AR>"S QI $I 619R+, AR>"4+, p.VWH

6>3'+,.  

  2-  A"PIe "0D7 %".D5+,  Pe,:u,  'YU'+, "<I :  

  T$I QIe50
  "0S"d 6)+, l,&P&V)+, }t1+ % Pe,:u, :R45+, 67 a.YU)+, O1'/ T"S

4'+, -5W+, 67 "`&K>  Vd"1'/ z+v$ %ARye"5'+, &P^$ -E  /".>  +$3+, "P"[S  @.` -< o3

                                                 
47

  -  aSe |D<54/01/265   *DX17/5/1989 p/"d OX&'/ x.+B e"j< % : n.D# 3'fI 3.d -*f _Z;> :" 67 a.YU)+,
 Pe,:u, l"E^"1'+," b %74.  

48
 -  aSe |D<1/5/1971  *DX %a.D5)+, gR)7 %5/12/1988  <34'+, �$"W< A"*f 3'fI J,eR)?:  +"de 67 "0.+B e"j< %

 A,R1E =UH N&`"4+,  5<";/ wR4U+,  .D? C+B" : .+$3+, l,_"j>u, :R4E 67 a.YU)+,"  1d %1998 b %280 OX&'+, 67$ %
/"*+, b %p75.  

49
 -  aSe |D<54/01/307   *DX7/02/1993 %JZEI x.+B e"j'+, %n.D# 3'fI 3.d -*f _Z;> |+G'/ x.+B e"j< %     

 b76.  

50
 -  -5W+, 67 ".D5+,  Pe,:u,  'YU'+, e,&S1567  1*+, %34   *DX %w20/02/1990  Pe,:u,  'YU'+, o"YfI  ER';< %

  1*+, %".D5+,35 %T$r, :35+, %1994  b1134 "`35/ "<$.  
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 �Pe")/ e:"\+, Qe,:u, _"[4+,  'YU< aYf 3y p7,&'+,$ A"Ydu,18/5/1986   .[S 67

 p7,&'+,$ A"Ydu, &P^$ 3y  .f".*+, l,_"j>u,$ &.'5)+,$  '`"*'D+  P&\'+,  ?&j+,

aYU+, z+v %x5< -<$51
 d, x1E aYU< -..5)/ eR?s'+, &P^R+, om+I Qs+, 31V+, C+B ,:"1)5  -<

 �Pe")/ -.7&W+, -./ o&V'+, w"tH],14  nP&/I1955  'YU'+, x)1VH Qs+, %J";H], ,s`$ %

35/ "'.7 Qe,:u, _"[4+,  'YU< x)YDd Qs+, R` ".D5+,  Pe,:u,52
 x.+B =0)>, "'/ "<,m)+, %

".D5+,  Pe,:u,  'YU'+,.  

  - X,&H %".D5+,  Pe,:u,  'YU'+, }t> AI ]B ^,RX l3PI "<31E %T$r, "0tSR< -E =5

S 67  Pe,:u, :R45+, l"E^"1< 67 a.YU)+, C+B _R;D+, �Pe")/ e3! "0+ e,&18/01/1994 

 N:"'+, C+B ,:"1)d,501  o&V'+, w"tH], x1'[H a.YU)+, �&M AI  D5/ %l"57,&'+, AR>"S -<

w"tH], AI -E Z[7 % +$3+, }D;< _"j>B nVS -.E^"1)'+, -./  �m1P ] a.YU)+, CDE

gRE3+, �"'d -< x51'P "'>B$ %Qe,:u, _"[4+, -< b"\)#],%  a.YU)+, �&M 64/ "'+"9

"'~"S53
.  

  3-  N:"'+"/ Z'E$ % P&\'+, �41+,  'YU< "<I501 x>I  CDE =\> 6)+, %l"57,&< :

"w"tH], ^R;P "'? % !"# a.YUH  4.FR/ -.5< �,m> 67 a.YU)+, CDE w"tH], ^R;P  O.'X 67

-.5< 34E s.t1H -< Lj1H 6)+, l"E^"1'+," %h1+, ,s`  .<R'5+ &K1+"/ x>I C+B =0)>, 347 %

 �&j'+, e,&SB$ %8,&9r, N:,eB CDE 61V1P x.DE _"1/ %a.YU)+"7 %:R45+, n? CDE pVW1P Qs+,

 Pe,:u, :R45+, 67 C)f m~"X R07 ,s+ %n5t+"/ n\f "< R`$ %N:,eu, Js0+54
.  

  

                                                 
51

  -  aSe -5W+, 67 Qe,:u, _"[4+,  'YU< aYf3049  1*+, %32   *DX %w20/02/1990  'YU'+, o"YfI  ER';< %
 ".D5+,  Pe,:u, ...p/"*+, OX&'+, }t>.  

52
  -  aSe  .[4+, 67 "0'Yf 67 "'?5429   *D;+20/01/1991  1*+, % +$3+, _"[S  @.`  D;< 67 eRj1< %41 % :35+,2 %

nP&/I- R.>RP1997 b %16.  

53
 -  aSe -5W+,886  1*+, %30   *DX %w18/01/1994 ".D5+,  Pe,:u,  'YU'+, "0He&S 6)+,  .>R>"4+, �:"V'+,  ER';< %

 &/R)?I T$I -< %T$r, _m;+, %"<"E -.5/eI 67  Pe,:u, :R45+, 67 OP&j)+,$ gR)t+, 6'*4+  .<R'5+,  .5';+,$1955  C)f
&#�  &V')Vd1995 b %145.  

54
 -  aSe -5W+, 67 �41+,  'YU< e,&S369  1*+, %22   *D;+ %w02/04/1999  1*+, %�41+,  'YU< o"YfI  ER';< %

 b % 5/"*+,522 aSe -5W+, 67 "`e,&S$ %573  *D;+ %03/12/1986 b %�41+,  'YU< o"YfI  ER';< %926 e"j< %
 T"4'/ x.+B : AZde 3'U< eR>I" :U)+, >e"4<  d,e: % Pe,:u, :R45+, l"E^"1< 67 a.Y"  1*+, %AR>"4+,$ -<r,  D;< %6 %

 &P"1P %T$r, :35+,1998 b %14 aSe -5W+,$ %62  1*+, %15   *D;/ %w24/12/1964  b857|+G< 67 x.+B e"j< % :

" Pe";)+,$  .>3'+, :,R'+, 67 a.YU)+, AR>"S"T35+, Ne,^R/ OP&j)+, Ne,:B xHe3!I % N&`"4+, %1995 b %373.  
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)@AB<*,  )&5#J*, : CDE F25#9*, E!+G +K(27/1994  

   e3!L7 Q&\'+, �&j'+, n#3H %&?s+,  t+"*+,  .~"[4+,$  .04t+, l"7ZiD+ ,&K>

 aSe AR>"4+,27   1*+1994  xH:"< =\> Qs+, % Pe";)+,$  .>3'+, :,R'+, 67 a.YU)+, ALj/

 6DP "< CDE C+$r," :.+$3+, l".S"tH], o"YfL/ TZ#u, o3E  O<  PeR0'X 67 "0/ TR'5'+,  

 AR>"4+, b"iMI -< 8,&9I -./ a.YUH n? CDE AR>"4+, ,s` o"YfI Q&*H % ./&5+, &\<

 A"? ,vB %�,m1+, "0+Rf e$3P 6)+,  .>R>"4+,  SZ5+,  5.V9 =>"? "PI b"i+, AR>"4+, $I o"5+,

%�e"i+, 67 Q&;P ".+$: "Pe";H "'.YUH A"? $I %&\< 67 Q&;P a.YU)+, ,s`  x7,&9I ptH,$

AR>"4+, ,s` o"Yfr xE"[#B CDE."  

   :R45+, 67 a.YU)+,  .E$&j< g3< 67 &K1+, l"0X$ =tD)#, %z+v -< a�&+, CDE$

&\< 67 _"[4+,$ x4t+, -./  Pe,:u,.  

  I- �e"5<$ 3PG< -./ "< a*4>, Q&\'+, x4t+"7 :  

  - <R'E C+B 31)d,  Pe,:u, :R45+, 67 a.YU)D+ 3PG'+, QI&+"7 Z'E %eR?s'+, h1+,  .

 AL/ 6[4H 6)+,  .+R!r, N3E"4+"/"SZ9B CDE s#GP o"5+,x h\iP a+ "< " x>I$" :"0)X, ]

h1+, �Ry$ O<"JZEI C+$r, N:"'+, R` :R\4'+,$ %55
.  

    �-  +L*'+, }t> TRf "[PI J�,e� =tD)#, 347 %Q&\'+, _"[4+, "<I :  

  - )+,$ gR)t+, 6'*4+  .<R'5+,  .5';+"7 aSe AR>"4+, e$3! -< a�&+"/$ %OP&j27 

/ =+"S %JZEIKU O< ".7"1)< &V)5P a.YU)+, �&M AI  D5/ % Pe,:u, :R45+, CDE a.YU)+, &

 l"E^"1< 67 a.YU)+, m.;P 65P&jH n'5/ �&j'+, n#3H Ne$&y lLHe, ,s+ %345+,  Pe,:B

 'K1< 3E,RS$ N:3U< 2/,R[/  Pe,:u, :R45+,56
.  

  - , AI -.f 67 %JZEI  .<R'5+,  .5';+, x.+B =0)>, "< }YE c`v %Qe,:u, _"[4+

 aSe AR>"4+, e3! "<35/  Pe,:u, :R45+, 67 a.YU)+, C+B _R;D+, ^"XL727/1994 =D57 "'? %

                                                 
55

 -  AZde eR>I" : Pe,:u, :R45+, l"E^"1< 67 a.YU)+,"  1*+, %AR>"4+,$ -<r,  D;< 67 eRj1< T"4< %6 &P"1P %1998 %
 b236 . e:"4+, 3VE A"'Pe"> ,s?$" :a.YU)+, w"tH," %N&`"4+"/  ./&5+,  [01+, e,: %1990 b %148.  

56
 -   *D;/  .5';+, gR)718/12/1996 aSe |D< %54/01/339/160  6722/02/1997 %"  .5';+, g$")7 -< e")i'+,

"<"E -.*'# 67 OP&j)+,$ gR)t+, 6'*4+  .<R'5+," }D;'D+ 6V`s+, 3.5+,  Vd"1'/  +$3+, }D;'/ 61t+, c)Y'+, e,3!B %
)1947 -1957( b %789 . "[PI &K>, : n.E"'dB 3.;'+, 3VE 3'U<" : .+$3+, T"�Mr, :R4E"%   <34< J,eR)?:  +"de

  5V9 %|PRd 61/ �&7 %N&`"4+,  5<"X %wR4U+,  .DY+2000 b %341.  
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 �Pe")/ e:"\+, "0'Yf 67 Qe,:u, _"[4+,  'YU<28/01/1996  "0<"<I  <"4'+, gRE3+, 67

:e,R'+,$  <"5+, T"�Mr, &P^$ -<   ./$e$r, l"?&j+,  ER';'+ 6>R>"4+, n(''+, 3y  .~"'+,

 N"'*'+, N3P3;+, "1dB &9"1S �$&j'+ Nst1'+,"R.HeR*>RY+,o "  @.` aYf AZWV/ c+"9 "<31E

 �Pe")/ e:"\+, a.YU)+,15/01/1994  aSe a.YU)+,  .[S 6729/1992  -<  ER7&'+,

6+$3+, Qe";)+, a.YU)D+ N&`"4+, m?&< o"<I 6E3'+,57
.  

  

 )J*#J*, )@AB<*, : CDE F25#9*, E!+G +K(9/1997  

   aSe AR>"4+, e$3! -< &K)1P A"?27/1994 -./ 8Zi+, a*UP AI  _"[4+,$ x4t+,

  .5';+, gR)7 AI ]B % .D#,3+,  Pe,:u, :R45+, 67 a.YU)+,  .E$&j< g3< TRf &\< 67

  .<R'5+,–OP&j)+,$ gR)t+, 6'*4+- .y"4+, %&?s+,  t+"*+,   %a.YU)+, z+v ^,RX o35/

 gR)t+, 6`$ %Jm.;P qP&! 6>R>"S h> OyR/ �&j'+, n#3H Ne$&[/ "0)V+"W<$

&S O<  [S"1)'+, N&~,3+, -E Ne:"\+, N&`"4+, 8"1@)d,  'YU< e,23  �Pe")/ Qe";H

19/3/1997 n5X %"[PI  .04t+, l,:"4)>], -< J&.�$ ,s` n? %eR?s'+, a.YU)+, ^"XI Qs+, %

 aSe AR>"4+, cXR'/ n#3)P Q&\'+, �&j'+,9/1997  .>"F N&47  7"yB ='H xVXR'/ Qs+, %

 aSe AR>"4+, -< C+$r, N:"'D+27/1994 6DP "< CDE h1H 6)+, %" : l"E^"1'+  V*1+"/$

 C+R)P -< $I %h)i'+, &P^R+,  47,R'/ a.YU)+, CDE w"tH], ARYP % Pe,:u, :R45+,

  V*1+"/ x!"\)#, C+R)P -< $I %h)i'+, T$r, &P^R+,  47,R'/ a.YU)+, CDE x!"\)#,

 <"5+,  Pe"V)E], b"iM�+58z+v 67 �PRt)+, ^R;P ]$ %."  

  ,$ aSe AR>"4+, CDE "`�,3/B -Y'P 6)+,  .+$r, l"KfZ'+9/1997   .+")+, 6` :  

  -  &.� $I =>"? N"'*< % .D#,3+,  Pe,:u, :R45+, |D)i< 67 a.YU)+, CDE w"tH], -Y'P

N"'*<.  

                                                 
57

  -  aSe  .[4+, 67 e3! aYf4188   1*+,48  n.D# 3'fI 3.d -*f _Z;> |+G< 67 x.+B e"j< %eRj1< &.� %w :

" Pe,:u, l"E^"1'+, 67 a.YU)+," b %p/"d OX&< %93.  

58
 - Pe"V)E], b"iMr, 6S"/  .DU'+, l"E"';+,$  <"5+, l"*dG'+, 6` % +$3+, &.� -<  <"5+,  ) Vi)1'+, ( |D)i'/

 ".D5+, }+";'+, n(< % .>R>"4+, "0)5.V9 35/ :3U)H a+ 6)+,  (P3U+, g&#r,  <"5+, b"iMr, �5/ -E Z[7 %"0E,R>I
 l"E"W4+, |D)i'+) %_"'+,$ %�e"i+"/  ./&�'+,  .+";+,$  y"P&+,$ a.D5)+"?Q&\V+, 65'*+, �"W4+,$ ...�+B( n('P Qs+"7 %

 D'5)*'+, l".'*)+, c*U/ %"`$&P3< $I "`�"d�e a` b"iMr, Js`.  



 23

  -   Df&'/ =4D5H I _,Rd %:R45+, zDH l"E^"1< &~"d CDE eR?s'+, AR>"4+, Q&*P

:R1/ s.t1)/ $I %"0<,&/B"0.7&W+  .>R>"S e"F� -< "01E cH&)P "'/ $I %"`.  

  -  :R45+, 67 a.YU)+, �&M �,e:B 67  <"5+,  PR15'+, b"iMr,  .D`I n')YH ]

 hij+, n('P -< $I &<r"/ 615'+, &P^R+,  47,R'/ ]B %"0<,&/B CDE nV4H 6)+,  Pe,:u,

5+, b"iMr, 6S"V+  V*1+"/  .>R>"S  t\/ o"5+, Qe"V)E], <"  QI TRVS A$: -< %g&#r,

�PRtH.  

  -  =<3SI$ %a.YU)+, CDE 6>R>"4+, "0D('<  47,R< CDE  .15'+, Ne,:u, n\UH a+ ,vB

 QIe ,s` % .1+, -*f &#k, 8&W+, A"? ,vB %,s` "0@W# -E  .+$G*'+, n'U)H 607 %x.DE

Q&\'+, x4t+, �5/59
 xH,v 3f 67 nU+, ,s` AL/ &#k, �5V+, g&P "'1./ % x>r %8"? &.�

 AI Ne,:�+ ^R;P ]H &Y1)] o"5+, o"K1D+ "t+"i< "`&Y1H o,: "< %&?v "< T"U+,$ a.YU)+, w"tH

6+$3+,60
.  

   o,&/B 67 o"5+, AR>"4+, b"iMI  .D`L/ 8,&)E], l:")E, a.YU)+, l"@.` A{7 %n5t+"/$

  .[4+, 67 "'? %z+v CDE  .>R>"4+, e"Fk, c.H&H$ %a.YU)+, l"S"tH, aSe4381/1986  �.f

 x>I  .+$3+, Ne";)+,  7&� le&S" : w"tH, =<&/I 3S  .>,&Pu,  <"5+,  *dG'+, =>"? ,vB

 N:"'D+ "47$  \)i'+,  WD*+, -< z+s/ h.#&H CDE TR\U+, A$: -< a.YU)+,139  -<

7 %&#k, 8&W+, x/ aD5P a+ a.YU)+, w"tH"/ pU+ Qs+, c.5+, ,s` A"?$ %6>,&Pu, eR)d3+, x>{

 %a.YU)+, w"tH, AZWV/  .>,&Pu,  <"5+,  *dG'+, z*'H AI 6'.YU)+, _"[4+, 67 x/ aD*'+, -<

6>,&Pu, AR>"4+, p.VW)/ xD`";H -Y'P ] Qs+, %6+$3+, o"5+, o"K1+, O< �e"5)P "'>B"
61
  .  

  

الثالث المغربي: المطلب القانوني النظام في

   6>R>"4+, o"K1+, 67 OyR+, a.*4H -Y'P -.1F, -.)Df&< C+B 6/&�'+, :  

   aSe AR>"4+, e$3! nVS "<  Df&<05.08Je$3! 35/$ %.  
                                                 

59
 - &'E 6DE Q3'f" :Ne,:u, :R4E 67 a.YU)+," %N&`"4+"/  ./&5+,  [01+, e,: %1997 b %140.  

60
 -  �.j+, �")t+, 3VE ='\E" : O/"W+, l,v  Pe,:u, :R45+, 67 a.YU)+,6+$3+,"  5V9 % ./&5+,  [01+, e,: %2000 b %

230.  

61
 - APPETIT (B) : Arbitrage et contrat d’Etat, Clunet, 1984, page 37. 
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  !" : CDE F25#9*, HID #/ )@AB/8  )L.*2005  

   AR>"S 67 a.YU)+, ^,RX CDE h> 3S A"? 6/&�'+, �&j'+, AI C+B Ne"Mu, =4Vd

 �Pe")/ e:"\+, aP34+,  .>3'+, N&W*'+,12  =j�1913 -< TR\t+, 67 527  C+B549  -<

 Pe,:u, :R45+, l"E^"1< 67 a.YU)+,  .>"Y<B C+B Ne"MB QI A$:.  

   �Pe")/ 6+"U+,  .>3'+, N&W*'+, AR>"S e$3! 35/$28  &V1)M1974
62%  _"�+B aH

aP34+,  .>3'+, N&W*'+, AR>"S63
.  

  R;D+,  .>"Y<B CDE h1P a+ x>{7 %3P3;+,  .>3'+, N&W*'+, AR>"S e$3! -< a�&+"/$ _

 n\t+, 67  f,&! h> n/ % Pe,:u, :R45+, l"E^"1< 67 a.YU)+, C+B306  o3E CDE

 67 a.YU)+, CDE w"tH],  .>"Y<B" x'YUP o"K1+  5y"# T,R<I $I :R45/  4D5)'+, l"E,m1+,

o"5+, AR>"4+,"  .+")+, Ne"V5+, 35/ N&M"V< l:e$ Ne"V5+, Js`$ %" : }'H 6)+, n~"*'+, 67

 %o"5+, o"K1+,  !"#$ : :R45/  4D5)'+, l"E,m1+, ...�+B" ^R;P ] "< -'y �e31P z+v n?$ %

x.7 a.YU)+,.  

   n\t+, :eR> %N3~"t+, a.'5H nXr$306  6DP "'.7 n<"Y+"/ :  

   n\t+,306 " : 67 a.YU)+, CDE ,R47,RP AI  .D`r"/ AR5)')P -Ps+, b"iM�+ -Y'P

"0.7 8&\)+, ARYD'P 6)+, wR4U+,.  

  >I &.� x.DE w"tH], -Y'P ] x :  

  - �-?"*'+,$ }/Z'+,$  '59r"/  4D5)'+, "P"!R+,$ l"V0+, 67  

  - �a0).D`I$ b"iMr,  +"U/  4D5)'+, n~"*'+, 67  

  -   !"#$ %o"5+, o"K1+, }'H 6)+, n~"*'+, 67 :  

  -  o"K1+  5y"# T,R<I $I :R45/  4D5)'+, l"E,m1+,P o"5+, AR>"4+, x'YU."...  

                                                 
62

 -  &/R)?I qH"7 �Pe")/ x/ n'5+, g&X1974  &.0K+, R`$ % .'d&+, N3P&;+, 67 x.DE w:"! Qs+, &.0K+, &j> aH "<35/
 aSe AR>"S  /"('/ |P&j+,1.74.447  �Pe")/11  A"[<e -<1394 )28  &V1)M1974 (  .'d&+, N3P&;+, 67 eRj1'+,

 :3E3230  �Pe")/ e&Y<30/9/1974.  

63
 -  n\t+, cXR'/5  eR?s'+, &.0K+, -<)C+$I N&47 ( &.0� _"�+B aH9  A"[<e1331 )12  =j�1913 ( pD5)'+,

 .>3'+, N&W*'+"/.  
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  -<$  % Pe,:u, l"E^"1'+, |D)i<$ % Pe,:u, :R45+, 67 a.YU)+, &Kf cVd A{7 %aF

 3E,RS "0'YUH 6)+, %l"E^"1'+, Js` n(< e"V)E, C+B s@)S$ 6/&�'+, �&j'+, &K> 67 OX&P

x>Lj/ a.YU)+, ^R;P ] Qs+, o"5+, o"K1+, -'y �e31H %o"5+, AR>"4+,.  

  QI CDE &(5> ] :"Y> "[PI cV*+, ,s0+$  67 a.YU)+, =+$"1H �&�'+, 67  d,e:

 aSe AR>"4+, e$3! nVS % Pe,:u, l"E^"1'+,05.08 :R45+, l"E^"1< g&fr"/$ %

 Pe,:u,64
 �AR>"4+, ,s` e$3! 35/ ,v"'7 %  

  

 #&5#6 : CDE F25#9*, E!+G +K(05.08  

  �RyR'/ pD5)'+, xV>"X 67  !"#$ %AR>"4+, ,s` l".[)4< CDE  t9"# N&K> _"4+{/ 

 .D#,3+,  Pe,:u, :R45+, l"E^"1< 67 a.YU)+,%  6/&�'+, �&j'+, AI A"1@'9, nY/ TR4+, -Y'P

 l,:"4)>], |D)i< ,^$";)< %N&< T$r eR?s'+, a.YU)+, e,&SB 67  E";M l,RW# "W#

&.K1+  0XR'+,P &.�$  ./&5+, % >e"4'+, l"5P&j)+, -< "'`&.�$ Q&\'+,$ 6*>&t+, x

 ./&5+,.  

  1E =U)7 A,R" : 6D#,3+, a.YU)+,)T$r, �&t+, 67 ( %O/,&+, a*4+, -< -<"(+, �"V+, -<

 eR?s'+, AR>"4+, C[)4'/ "0.DE n#:I Qs+, nP35)+, cXR'/$  % .>3'+, N&W*'+, AR>"S -<

) aSe05.08 ( n\t+, 67  f,&! �&j'+, h>308  6DP "< CDE" : O.';+ ^R;P

_,Rd % D<"Y+,  .D`r, Q$v -< b"iMr,  a.YUH w"tH, ,R<&VP AI -.PR15< $I -..5.V9 ,R>"?I

 "0.7 8&\)+,  P&f ARYD'P 6)+, wR4U+, 67."...  

   N&4t+, 67 z+s?  f,&! h> "'?3  n\t+, -<310  6DP "< CDE..." : AI -Y'P

 w"tH, nU<  .DU'+, l"E"';+, $I  +$3+, "0<&VH 6)+, :R45+"/  4D5)'+, l"E,m1+, ARYH

a.YUH."...  

                                                 
64

  -  aSe e"9u, AR>"4+"/ pD5H "< a0D+,95.18  :3E  .'d&+, N3P&;+, 67 eRj1'+, %e"'()d], w"(.<  /"('/4335  �Pe")/
29  &V'7R>1995 xH:"< 67 h> Qs+, %17  &'()*'+,$  ./&�'+,  +$3+, -./  '~"4+, l"E,m1+, 67 a.YU)+, I3V< e,&SB CDE

 6V1Xr,) .+$3+,  Pe,:u, :R45+, 67()0H 6)+, % DF"''+, g&#r, -.>,R4+, �5/$ % &.0� n(< %247 6+$3+, a.YU)+"/ "0D? a21 

 xD\7 67 a.YU)+, C+B _R;D+,  .>"Y<B CDE h1+, ^"XI Qs+, %T$&)V+"/ pD5)'+, ^R.+RP89.  
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  $ n\t+, -<  .>"(+, N&4t+, 67311  6DP "< CDE z+s?  f,&! h> ..." : ^R;P

 }+";< A3+ -< N:3U'+, �$&j+,$ l,_,&Xu, p7$ a.YUH :R4E o,&/B  <"5+, l"*dG'D+

a.YUH �$&j+  1'[)'+, l"S"tH], ARYH$ %"0He,:B Ne,:u, }D;< "0P&;P  !"#  +$,3< nU<."  

  - a.YU)+, &Kf AI "1/ &< 347  R` _"1()d],$ %N3E"4+, R` "*>&7 67  Pe,:u, :R45+, 67

^,R;+,.  

  - 6*>&t+, _"[4+, n<"5H |.? "1PIe 3S$%  :R45+, 67 a.YU)+, O1< e&S "<31E

65P&j)+, �,&t+, cV*/ %NeR?s'+,% N&7R)'+,  .>R>"4+, bR\1+, �Ry$ o35+ $I.  

  - >"4+, b"iMr  V*1+"/ a.YU)+, q.VH 6)+, zDH C)f$ AI x)U\+ =9&)M, %o"5+, AR

Js`$ %oRd&'/ a)P "`^$";H c5\P  DS&E "0H,v 3f 67.  

  -  ]$ :"t)d, Qs+, %�P3U+, 6/&�'+, AR>"4+, CDE "`�,3/B -Y'P ] l"KfZ'+, Js` n?

6'.YU)+, aYU+, n.PsH 67 &K1+"/ b"\)#], C)U7 %x.4/"d �e";H -< zM  �.\+"/ 

Qe,:B 34E TRf �,m> 67 e:"\+,  n\t+, -< N&.#r, N&4t+, qP&\/ Qe,:u, _"[4+, OX&P

310  .>3'+, N&W*'+, AR>"S -<%  6DP "< CDE =\> 6)+," : 67 &K1+, b"\)#, OX&P

 a).d 6)+,  Pe,:u,  'YU'+, C+B n\t+, ,s` w"W> 67 e:"\+, 6'.YU)+, aYU+, n.PsH cD9

u,  'YU'+, C+B $I %"0H&~,: 67 6'.YU)+, aYU+, s.t1H aYU+, s.t1H ARYP "<31E %�"/&+"/  Pe,:

619R+, �,&)+, �R';< n'jP 6'.YU)+,."  

   AI 6*>&t+, �&j'+, CDE -.(f"V+, -< &.(? �f] 3S$Kf AR>"4+, b"iMI _R;+ &

 a.YU)+, N^"XB Ar %o"E nYj/ 6~"[4+, b"\)#], o,&)f, I3V< C+B 31)*P a.YU)+, C+B o"5+,

C+B Q:G)d %&?v "< T"U+,$  Q:"5+, 6y"4+, 8&9 -<  .'.YU)+,  @.0+, e,&S CDE  /"S&+,

 3E,RS nP35H �RXR/ TR4+, C+B a0[5V/ O7: "'< %a.YU)+, w"tH, AZW/ 67 -5W+, 31E

 ]3/ h)i'+, R` Qe,:u, _"[4+, n5X$ %-.'YU'+, o"YfI 67 -5W+"/  4D5)'+, b"\)#],

CDE "V\1< a.YU)+, A"? "'D? %Q:"5+, _"[4+, -<  �";)f], -Y'P ] aF -<$ %Qe,:B �,m>

 Pe,:u, l"E^"1'+, 67 a.YU)+, &KU+ l"WD*+, n\7 I3V< w&i/65
.  

                                                 
65

 -  n.D# 3'fI 3.d -*f _Z;>" : Pe,:u, l"E^"1'+, 67 a.YU)+," b %p/"d OX&< %124.  

JARROSSON (C) : « L’arbitrage en droit public », A.J.D.A, 1997, page 16. 
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   l"E^"1'+, $I % Pe,:u, :R45+, l"E^"1< 67 a.YU)+, O1'+  V*1+"/ ALj+, z+s?$

 n.VS -< &V)5H 6)+, %o"5+, AR>"4+, 3E,RS cXR'/  'K1< N&.#r, Js` Ar % <"E  Pe,:u,

+, AR>"4+, cXR'/ xDP35H nVS 6/&�'+,  .>3'+, N&W*'+, AR>"S x1'[H "< R` ,s07 %o"5+, o"K1

 p.D5)+, �RyR<) aSe05.08( l"E^"1< 67 a.YU)+, O1< aH "[PI o"K1+, N&Y7 �"dI CDE$ %

 O;jP AI x>LM -< %6/&�'+, �&j'+, x/ s#I Qs+, %�P3U+, eR\)+, "'1./ % Pe,:u, :R45+,

_R;D+, CDE  AR>"S QI $I %619R+, AR>"4+, pVWP "<31E %aYU'+, AI -E Z[7 %a.YU)+, C+B

 aYf �&5H ]B$ %o"5+, AR>"4+, 3E,RS o,&)f"/ omD< R07 %_"[4+,  .X,$:^"/ 8&)5P &#�

o"5+, o"K1D+ x)t+"i'+ AZWVD+ a.YU)+,66
 .  

  - �'+, l"5P&jH �5/ xH&SI Qs+, O1'+, 6/&�'+, �&j'+, ^$";H %z+s? 6/&5+, 6/&

 �&j'D+  V*1+"/ ALj+, R` "'? %"<"E "PR15< "\iM x.7&9 3fI ARYP Qs+, a.YU)+, CDE

6*>R)+,%  N&4t+, 67  f,&! h> Qs+,5  N:"'+, -<7 '+, -< "< CDE a.YU)D+  .*>R)+,  D;

6DP" : a.YU)+, ^R;P ] ... : "*<"# :  .<R'5+, l"*dG'+,$  +$3+"/  4D5)'+, l"E,m1+, 67

,v l"SZE -E  ;H"> l"E,m1+, Js` =>"? ,vB ]B % .DU'+, l"E"';+,$  Pe,:u,  �V\+, l

 D;'+, Js` -< �+"(+, �"V+, "0'K1P$ % .+"< $I  Pe";H $I =>"?  P:"\)S, % .+$:."  
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